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EDITORIAL 


Long hoped for by members of the Bar Associa- 
tion of Hawaii, this first issue of the Hawaii Bar 
Journal represents the culmination of considerable 
organization work by the members of the Executive 
Board and by the editors and staff. From the desires 
expressed by members of the Association who answered 
the questionnaire sent out on June 30th, it appears 
that the Journal should have four broad objectives: 

First: It should provide a forum where members of 
the Bench and Bar of Hawaii may express their ideas 
on legal matters of general interest. 

Second: It should provide information which will 
assist members to keep abreast of current decisions 
and opinions at all levels of legal administration. 

Third: It should function constructively toward the 
improvement of the administration of justice by di- 
recting attention to both the accomplishments and 
the weaknesses of our judicial system. 

Fourth: It should serve as a means of keeping all 
members informed regarding the Association’s activ- 
ities and projects. 

It is the hope of the editors that in this issue a step 
has been made toward realization of these objectives. 
Your constructive criticism of the material herein con- 
tained and its manner of presentation will be v * 
comed. Your participation in preparation of matet.al 
for future publication is solicited, 
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CHIEF JusTICE RICE 


I am happy to have the op- 
portunity to in this, its first issue, 
extend my sincere aloha and con- 
gratulations to the members of the 
Bar Association of Hawaii and 
particularly to the Editors and all 
of those whose initiative and energy 
are responsible for bringing into 


being this Hawaii Bar Journal. 


Although its primary purpose 
may be to inform the membership 
of the Hawaii Bar of current court 
decisions at all levels and afford the 
membership opportunity to share 
informative and useful articles of 
mutual interest, it can also serve 
as a medium for the dissemination 
of information as to our problems, 
requirements, accomplishments and 
—objectively and _ persuasively— 
plans for the more effective dis- 
charge and performance of the im- 
portant functions, duties and res- 
ponsibilities of our profession. 


The Journal is deserving of, and 
surely it will have, the wholeheart- 
ed and cooperative endorsement of 
the Bar and judiciary of Hawaii. 


Puiurp L. Rice 
Chief Justice, Supreme Court 
Territory of Hawaii 


JANUARY 1959 


To the Editors: 
Aloha... 


Jupce McLAuGHLIN 


To the entire staff not only con- 
gratulations upon the publication 
of the first quarterly issue of the 
Hawaii Bar Journal, but as well an 
abundance of good wishes for the 
success of this fine endeavor. 


For years the need for a local 
publication for lawyers has been 
felt and upon occasion vigorously 
voiced. That at last it has come to 
pass reflects not only the sound, 
mature judgment of the Bar of Ha- 
waii but it also marks a significant 
professional stride forward. 


With the advent of the Hawaii 
Bar Journal, I am confident that 
we shall all, bench and bar alike, 
be encouraged and inspired to even 
greater service to the cause of 
justice under Jaw in Hawaii. 


J. Frank MCLAUGHLIN 
United States District Judge 


GOVERNOR QUINN 


The publication of a Hawaii Bar 
Journal has seemed to me to be a 
necessity for several years. Without 
a local law school, the Bar Associa- 
tion of Hawaii has an unusually 
heavy responsibility to maintain 
interest in the academic and in- 
tellectual sides of our profession— 
to continue legal education. 


By occasionally subjecting our 
judicial decisions to critical and 
comparative analysis, the editors of 
the Journal will meet another need 
which a local law school would 
normally satisfy, and will contri- 
bute to the maintenance of sound 
judicial scholarship. 


As a means of communication 
between members of the bar, the 
Journal can strongly influence law- 
yers in Hawaii to be keenly aware 
of the duties of their profession 
and quick to perform them. 


I take personal pleasure in ex- 
tending my congratulations to the 
Bar Association of Hawaii and the 
editors of the Hawaii Bar Journal 
on the publication of the first issue 
of the Journal. May it have a long 
and productive life. 


WILLIAM F. QuINN 
Governor of Hawaii 
















President’s Page 


H. Baird Kidwell 
1958 President 


Bar Association of Hawaii 


In 1946 the Bar Association of 
Hawaii totaled about 170 mem- 
bers. Today we count 414 members 
out of a total of 457 attorneys 
licensed to practice before the Su- 
preme Court and residing in Ha- 
waii. No organization could expect 
to absorb such an increase without 
growing pains and without some 
lag in the effective acceptance of 
the increased responsibilities. High 
on the list of such new responsibili- 
ties is that of providing a means 
for the interchange of ideas and 
professional experience to replace 
the former close personal contacts. 
The Hawaii Bar Journal is one 
very eminent means of meeting this 
responsibility. I am gratified that 
it is my good fortune to greet this 
first issue and to extend to the edi- 
torial staff the thanks of the As- 
sociation and our best wishes for 
the future. 

The annual meeting of the As- 
sociation for 1958, held on Novem- 
ber 7, 1958 in Judge Wiig’s court- 
room, was attended by over 100 
members. The officers elected for 
the 1959 term are named else- 
where in this issue. Of major im- 
portance, and perhaps the most 
significant action of the Associa- 
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tion in a number of years, was the 
unanimous adoption of amended 
procedures for determining and ex- 
pressing the recommendations of 
the Association with respect to 
judicial appointments. The amend- 
ed Article IX of the Constitution 
creates a Committee on Judicial 
Appointments consisting of nine 
members, of whom at least five 
must be past presidents of the As- 
sociation, appointed for staggered 
terms of three years by the Presi- 
dent (who is also an ex-ofticio 
member of the Committee), with 
the approval of the Executive 
Board. With recognition of the ob- 
vious ineffectiveness of the pro- 
cedure formerly provided by the 
Constitution, the amendment was 
prepared in light of the experience 
of the American Bar Association 
after consultation with representa- 
tives of the Justice Department and 
with the Chairman of the Ameri- 
can Bar Association Committee on 
Federal Judiciary. 

The following have been ap- 
pointed, the terms being allotted 
by chance, as the initial members 
of the Committee on Judicial Ap- 
pointments: For a one-year term: 
J. Russell Cades, Dudley C. Lewis, 
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Born in Maricope, California, Mr. 
Kidwell has been a member of the 
Hawaii Bar since 1937. He has also 
been admitted to the California 
Bar. A Stanford University gradu- 
ate, and a member of the Order of 


’ the Coif, he practices in Honolulu 


as a member of the firm of Andeyr- 
son, Wrenn & Jenks. 


and William B. Stephenson; for a 
two-year term; J. Garner Anthony, 
Samuel P. King, and Ralph T. Ya- 
maguchi; for a three-year term: 
Walter G. Chuck, William B. 
Cobb, and Taro Suyenaga. The 
Executive Board has recommend- 
ed that the Committee study 
methods of ascertaining the opin- 
ions of neighbor island attorneys. 
The adoption of the amendment 
without a dissenting vote indicates 
that the membership shares the be- 
lief of the Executive Board that 
the newly organized committee 
may exercise substantial influence 
toward the attainment of the dou- 
ble objective of keeping unquali- 
fied persons out of the judiciary 
and securing the appointment of 
persons who are best qualified 
among those available. To para- 
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phrase the report of the American 
Bar Association Committee on 
Federal Judiciary at the August 
meeting in Los Angeles, the com- 
mittee can accomplish its aim by 
’ “conducting its investigations with 
complete objectivity, scrupulous 
fairness and painstaking thorough- 
ness.” 

The Committee held its organi- 
zational meeting on November 24, 
1958 and selected as its officers 
the following: William B. Cobb, 
Chairman; Dudley C. Lewis, Vice- 
chairman; and Samuel P. King, 
Secretary. The Committee has de- 
termined that it should act with 
deliberate speed so as to be in a 
position to assist the appointing 
and confirming authorities at the 
next session of Congress. The Com- 
mittee considers it of prime im- 
portance that it maintain current 
lists of qualified persons who are 
available for appointment to the 
judiciary in Hawaii. To this end, 
the Committee desires to be in- 
formed as to the availability of 
qualified persons for appointment 
or reappointment. The Committee 
assumes that incumbent judges are 
or will be available for reappoint- 
ment unless any judge shall notify 
the Committee to the contrary. 
Similarly, the Committee assumes 
that other members of the Bar who 
in recent years have been endorsed 
as qualified under the old ballot- 
ing procedure are available, unless 
any person concerned shall notify 
the Committee to the contrary. 

In furtherance of its aim to 
maintain up-to-date lists of quali- 
fied persons for appointment to 
judicial office, the Committee wel- 
comes written communications 
from any member of the Associa- 
tion stating his desire and availabi- 
lity for appointment to judicial of- 
fice or his suggestion of any other 
member of the Bar for considera- 
tion. Such communication should 
be addressed to the Chairman of 
the Committee and should, among 
other things, contain a detailed 


statement of the qualifications of 
the writer or other person suggest- 
ed by him. Lists of names of per- 
sons seeking or suggested for judici- 
al office will be kept confidential. 
The names of available qualified 
persons will be open to the pro- 
per representatives of the President 
of the United States. 

The 1957 annual meeting au- 
thorized the creation of a Commit- 
tee on Integration, which is charged 


with the duty to present a re-. 


port and recommendation in re- 


~ lation to the integration of the Ha- 


waii Bar into an association com- 
posed of all persons admitted to 
practice law, membership in which 
would be a condition precedent to 
the right to practice law. The com- 
mittee reported at the 1958 meet- 
ing that it is giving consideration 
to the validity of the arguments 
on the issue, the financial aspects 
of integraticn, the legal basis for 
integration, and the methods of 
adequately presenting the issues 
for the consideration of the Bar. 
The committee expects to schedule 
during the coming year a general 
meeting to which the entire Bar 
will be invited, at which all of the 
issues will be fully debated. The 
committee recommends that no ac- 
tion should be taken until there is 
an adequate hearing of the argu- 
ments pro and con, followed by 
a poll of all of the members of 
the Association. 

Judge Harry R. Hewitt, Ad- 
ministrative Judge of the First 
Judicial Circuit, has asked our ac- 
tive cooperation in the solution of 
administrative problems facing the 
First Circuit, which have recently 
been the subject of extensive com- 
ment in Honolulu newspapers. A 
special Committee on the First Cir- 
cuit Court has been created by 
the Executive Board, of which 
Ernest C. Moore, Jr. has been ap- 
pointed chairman. As this goes to 
press, the remaining members of 
the committee have not been select- 
ed. 


This being the only issue of 
the Journal prepared during my 
term, I would like to publicly 
express my thanks for the services 
of the six standing committees pro- 
vided by the Constitution. The 
work of the Committee on Legal 
Ethics, of which A. William Bar- 
low is chairman, receives a mini- 
mum of publicity and special men- 
tion should be made of the heavy 
burden of time and responsibility 
on its members during the past 
year, some of which is evidenced 
by the article on conflicts of in- 
terest which appears in this issue. 
The Committee on Continuing 
Legal Education, under Richard C. 
Knight, has sponsored a number 
of valuable meetings and panel 
discussions which have been well 
attended. Under William B. Cobb, 
the Committee on Unauthorized 
Practice of Law has continued its 
studies of interprofessional rela- 
tionships. The Law Day program, 
on May Ist, was the particular res- 
ponsibility of the Committee on 
Public Relations, under Bruce M. 
Clark. The Committee on Judicial 
Administration (formerly Judicial 
Appointments) , under Taro Suye- 
naga, has had the responsibility of 
administering the referenda on 
pending judicial appointments. 
The Legislative Committee, of 
Richard K. Sharpless is 
chairman, has had the benefit of 


which 


an off-year, but has furnished valu- 
able reports to the Board on mat- 
ters within its purview. Each of 
the standing committee chairmen 
is a member of the Executive Board 
by virtue of his office, and assumes 
an additional burden and responsi- 
bility in that capacity. The Presi- 
dent exercises an important func- 
tion, under the Constitution, in 
selecting the chairmen of the stand- 
ing committees. I am happy to 
acknowledge the effective assist- 
ance which has been given by each 
of them during the past year. 
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To Tell The Truth 


by J. Frank McLaughlin 


United States District Judge 
District of Hawaii 


Judge McLaughlin traces from Biblical times the origin and develop- 
ment of the oath and the varieties of ceremonial which attend its ad- 
ministration. Most witnesses today take the oath without much reflec- 
tion upon the words. What is needed, the author suggests, is a recaptur- 
ing of the strength which the oath formerly held upon the conscience of 


the individual. 


oe 


to tell the truth, the 
whole truth, and nothing but the 
truth, SO HELP ME GOD!” 

For twenty years it has been my 
privilege to see and hear people 
take the oath and to testify under 
it. Rarely has the administration 
of the oath by the Clerk gone other 
than smoothly, but every once in a 
while one wonders—wonders if the 
person taking it really means it, 
believes in it, even believes in God, 
or whether it is today but an empty 
ritual. Some-—indeed most people— 
do .tell the truth regardless and 
some don’t and some only tell part 
of it. Once in a while the presump- 
tion that everyone is willing to take 
an oath and understands and be- 
lieves in it is jarred when an honest 
sincere infidel or atheist 
along to testify, or a Friend says he 
wishes to affirm. When such hap- 
pens—and it has happened to me— 
the administrators of the judicial 
process are momentarily stunned, 
nonplussed. One’s first reaction is 
apt to be: How absurd! There fol- 
lows an endeavor to recall quickly 
just what the law provides in this 
event and then hazily to remember 
that somewhere it is provided that 
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comes . 


a witness may affirm. The Clerk is 
usually the one to save the day. He 
recalls that stuck in the back of his 
desk is a form. He somewhat fran- 
tically rummages among his papers 
for it, while the tension of the 
situation mounts. Finding it about 
the same time the judge finds the 
rule allowing affirmations, the day 
is about to be saved when the Clerk 
suddenly wonders: Does the witness 
raise his right hand in affirming? 
Does he conclude with “so help me 
God” if he be a Quaker? What does 
the atheist do by way of submitting 
a guarantee that he'll tell the truth? 
It all usually winds up by the wit- 
ness somewhat smugly answering 
“yes” to the Clerk’s question, “Do 
you affirm to tell the truth in this 
proceeding?” Thus, the issue is 
passed over with no further em- 
barrassment, but with a doubt as 
to whether or not enforceable war- 
ranty of veracity has been provid- 
ed. 

These instances, as well as con- 
tact over the years with some rather 
expert prevaricators, plus an aware- 
ness of a modern general disbelief 
in the efficacy of the oath, have led 
me to inquire: , 
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Born in Leominster, Massachu- 
setts, Judge McLaughlin is a gra- 
duate of Dartmouth College and 
Harvard Law School. Admitted 
to the Hawaii Bar in 1937, he is 
also a member of the Massachusetts 
Bar and the Bar of the Supreme 
Court of the United States. He was 
appointed United States District 
Judge for the District of Hawaii by 
President Roosevelt in March, 
1943, 


Why solemnly swear? Isn't that a 
theological rather than a judicial 
act? If so, should an atheist be al- 
lowed to testify? Does the form of 
the oath change in both content 
and ceremonial depending on the 
religion to which one subscribes? 
Indeed, may a Christian properly 
swear an oath at all? Why is the 
right hand raised in taking an 
oath? Why does the administering 
official raise his right hand, also? 
Why the whole truth and nothing 
but the truth, for is not the truth 
the truth, as Falstaff asks? Why in 
some jurisdictions does the witness 
kiss or touch the Bible? Does any- 
one ever asks to be sworn only on 
the version of the Bible he ac- 
cepts? And why, “So help me 
God?” What does it mean? Is it 
part of the oath? Is it part of an 
affirmation? If so for a 
what about the atheist? 

We are referred for the earliest 
record of an oath taken in the 
name of the God of the Jews and 
the Christians to the Book of Ge- 


Friend, 
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nesis and to the taking of an oath 
by Abraham. From this source it 
appears that though the one seek- 
ing the pledge did not believe in 
the God of the Jews he neverthe- 
less required Abrahamr to swear by 
his God, for he knew that the oath 
would bind him. The Jews, of 
course, swore by Jehovah, with 
covered head, either by placing a 
hand under the other's thigh or 
with uplifted hand. 

Early in the Christian era the 
taking of an oath was prohibited. 
The New Testament enjoined 
Christians to “swear not at all.” 
(Matthew 5:34). As Christianity 
grew, however, and became the re- 
ligion of the civilized world, the 
so-called heathen custom of swear- 
ing was adopted by the Church. 
Soon the Church became so wed- 
ded to the oath that it was hence- 
forth regarded as indispensable in 
the ecclesiastical courts. Not only 
did it become proper for Christians 
then to take an oath when admin- 


istered by a proper official of the 
law, but the use of the oath multi- 
plied to a very great extent. It is 


early recorded that oaths were 
taken by the laying of hands on 
the Book and by kissing it. Em- 
peror Theodosius is said to have 
laid his hands upon the Book in 
taking the oath, while during the 
time of Pope Nicholas there is a 
record of the Holy Scriptures be- 
ing kissed at the time of the taking 
of an oath. 

With regard to these early times, 
it is interesting to also observe the 
position of the swearer’s body at 
the time of his taking of the pledge 
to tell the truth. In some places 
we are told the oath was taken by 
the clasping of hands or putting 
one hand under another. One 
Hebrew practice, as noted, was to 
put the hand under another's 
thigh. Some swore either upon 
their weapons or by an appeal to 
their weapons. Others stretched 
forth their hands toward the Deity. 
Indeed, the gesture of lifting a 


hand toward heaven is said to be 
an Israelite form of oath, for it is 
remembered that Abraham said, “I 
have lifted up my band to Jeho- 
vah.” 

In England, in the Parliament, 
the Lords took the 
cross of Canterbury, while mem- 
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bers of the Commons held up their 
hands when taking the oath. In 
France the oath was taken also by 
raising a hand. How it ever came 
about that we today take an oath in 
some places by raising a hand and 
that the right one, while in other 
places the oath is taken by placing 
a hand, the right hand, on the 
Bible, or kissing it, is not too clear. 
It does appear, however, that the 
practice of raising one’s right hand 
when taking an oath derives di- 
rectly from the custom of the Scots, 
while the practice of kissing the 
Bible or laying a hand upon it 
comes to us from the English. It is 
recorded Denmark the 
ancient custom was for the person 
taking a solemn oath to hold up 
three fingers of his right hand as 
a visible sign that he was calling 
on the Holy Trinity to witness the 
truth of his assertions. 
Parenthetically, to this very day 
the position of the hand or hands 
of the person taking the oath is 
marked by interesting variations. 
In some jurisdictions the Scot and 
English methods are combined, 
and a witness raises his right hand 
while placing his left hand upon a 
Bible. It seems to have been quite 
universally true that whenever an 
oath was taken both the person 
taking it and the one administer- 
ing it stood in recognition of the 
seriousness and solemnity of the 
occasion. It seems, however, to 
have developed that the person ad- 
ministering the oath historically 
raised his right hand not of neces- 
sity but rather to illustrate to the 
person taking the oath how his 
right hand should be raised. 
Though it seems not at all to be 
part of oath-taking that the official 
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raise his right hand, it is customari- 
ly done—and regrettably done in 
somewhat sloppy fashion—-in our 
courts and elsewhere today. That 
such is no more a requirement of 
the ceremony than that the official 
administering the oath himself be- 
lieve in it may be found recorded 
in several places. That such raising 
of the right hand by the one ad- 
ministering the oath is unneces- 
sary was most recently brought to 
my attention upon witnessing the 
Chief Justice of the United States 
administering the oath of office to 
the newest Judge of the United 
States Court of Appeals for the 
Ninth Circuit. In the light of this 
history, and the example of the 
Chief Justice of the United States, 
it is my personal intention that in 
my own practice henceforth the 
awkward gesture of raising the 
right hand in administering the 
oath be dispensed with, for wheth- 
er the gesture have theological 
significance or be an outward man- 
ifestation of the fact that the one 
taking the oath bore not the brand 
of a felon, the position of the ad- 
ministrator’s hand is historically 
revealed to be wholly irrelevant. 
In common-law England it was 
at first required that the witness 
kiss the Book of the Holy Evan- 
gelists as an outward sign of im- 
precating divine vengeance if the 
truth be not stated. The sincerity 
of the oath was often measured by 
the strength of the acoustics ac- 
companying the osculation. Once, 
it is said, a judge caught a sancti- 
monious witness kissing his thumb 
but not the Book and he bellowed, 
“You may try to deceive God, but 
you can’t deceive me!” Often kiss- 
ing the Book was unpleasant for 
the page usually used had become 
soiled. Well dressed witnesses, 
though, were said to be favored 
with a clean page by the Clerk. In 
time a replaceable or washable 
cover was put on the Bible. Still 
later the courts settled for the plac- 
ing of a hand upon the Great Book 
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in lieu of a kiss, and thus the com- 
mon-law courts became hygienic. 
So much for the position of the 
hands, and let us now turn our at- 
tention to the content of the oath 
itself. At common law it was be- 
yond dispute that the taking of an 
oath was a religious act and that 
it was designed, as Thayer wrote 
in the 1800's, to secure “the purity 
and truth of oral evidence.” “In a 
Christian country,” he wrote, “it is 
presumed that all the members of 
the community entertain the com- 
mon faith, and are sensible to its 
influences; and the law founds it- 
self upon this presumption, while 
in seeking for the best attainable 
evidence of every fact, in contro- 
versy, it lays hold on the conscience 
of the witness by this act of reli- 
gion; namely, a public and solemn 
appeal to the Supreme Being for 
the truth of what he may utter.” 
It was recognized that an oath 
was a voluntary invocation of the 
vengeance of the Diety upon the 
witness if he did not declare the 
truth and the whole truth as far 


as he knew it. It was felt that by 
the oath one renounced God's 


mercy and prayed for His 
vengeance if he did _ not 
speak the truth. There was once 
much debate on whether the 
punishment to be feared in the 
event of the telling of a falsehood 
was a punishment to be then and 
there inflicted instantly by the Al- 
mighty or would be applied in the 
hereafter. It seems to have become 
in course quite academic to refine 
the concept thus, and the courts 
settled for a _ belief in Divine 
punishment either now or herafter. 
The purpose of the oath was well 
recognized to be one definitely in- 
tended to scare, to frighten, the 
swearer to relate the truth. It thus 
presupposed that he would call 
upon the supernatural power to 
search his heart and mind to ascer- 
tain if any lie was there hidden 
and secondly presupposed a firm 
belief that the Supreme Being 
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would be outraged by the affront 
of a false oath and would at some 
time punish him therefor. 

At common law if a pcrential 
witness was demonstrated to have 
no religious belief of this nature 
he simply was disqualified from 
testifying. In the early common 
law Quakers and Moravians and 
other people who were unwilling 
tc take the prescribed oath were 
not only rendered incompetent as 
witnesses, but deemed in contempt 
of court, their property seized, and 
their families disgraced. 

The correctness of this strict 
theological oath in time became 
open to question. As a means of 
ameliorating its harsh and often 
unjust application, and realizing it 
often barred the determination of 
the truth by excluding the only 
witnesses who knew the facts, the 
underlying concept underwent a 
basic change. It came to be be- 
lieved, and the belief spread, that- 
the oath was not so much in invok- 
ing Divine vengeance as it was a 
device of calling man’s attention 
to God rather than the attention 
of God to man—as a call not on 
Him to punish a wrongdoer, but 
as a means of calling on man to 
remember that He will punish 
wrongdoing in the hereafter. 

“So help me God” was a must, a 
phrase today obscure as to its 
meaning yet one which in the days 
of the common law meant, and was 
clearly understood by all to mean, 
“So may God help me at the judg- 
ment day if I speak true, but if 
I speak false then may He with- 
draw His help from me.” 

Not only was it required that 
the witness subscribe to the ortho- 
dox Christian beliefs of the time in 
order to be qualified to testify, but, 
in keeping with the underlying 
philosophy of the religious nature 
of the oath, as a prelude to its ad- 
ministration in the very early days, 
it was not uncommon for the 
presiding judge to give the witness 
about to be sworn a stern reminder. 


TO TELL THE TRUTH 


The admonishment of a witness 
of the seriousness of the oath may 
indeed be a practice we might well 
revive today. 

Earlier, in 1688, partial relief 
had been granted “people com- 
monly called Quakers,” thus bring- 
ing to an end years of persecution 
which they had suffered by rea- 
son of their conscientious scruples 
against taking an oath or subscrib- 
ing to a ceremony involving what 
they regard as an unbecoming re- 
ference for a human to the Deity. 

Previously, although they were 
Christians, Friends had been dis- 
qualified from being witnesses, for 
they could offer no acceptable se- 
curity that they would speak the 
truth, and this though they were 
recognized generally as being of all 
the people in England the most 
truthful. Yet because, unlike the 
other Christians, they wouldn't kiss 
the Book nor raise the right hand 
and invoke Divine vengeance, or 
even like the man from the East. 
touch the toe of the Brahman or 
priest, hold the tail of the sacred 
cow, nor like the Chinese crack a 
saucer, burn a paper, or snuff out 
the light of a candle to convincing- 
ly demonstrate their veracity, they 
were barred. 

By the time of the first settlers 
in this country the common law 
was well settled that anyone not an 
atheist was competent to testify up- 
on swearing or affirming in a man- 
ner and form which he recognized 
as morally binding him to tell the 
truth. And this is true, of course, 
to this day, with the addition that 
almost everywhere now by affirm- 
ing an atheist is also competent to 
testify. The now total elimination 
of the religious basis as a test of 
competency to testify is the result 
of increased religious toleration 
finding expression usually in the 
constitutions of the various states, 
or, less frequently, by statute. 

There is no uniformity either as 
to content or ceremonial as to af- 
firmations. In some places the af- 
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firmer does raise his right hand, in 
others he does not. Some forms of 
affirmation prescribed by statute 
conclude, “So help me God,” while 
others do not. To simply say, “I 
will tell the truth” indeed falls 
short of providing the trier of facts 
with any manifestation or outward 
sign or symbol of an enforceable 
guarantee of veracity. Certainly it 
would seem that the raised right 
hand and the “So help me God”, 
being so clearly identified with the 
theological oath, should not be re- 
quired of an affirmer. Yet surely 
nothing less than is done in the 
case of a minor, whose lack of 
knowledge or belief precludes his 
taking an oath, should be done in 
the case of an adult affirming, to- 
wit, have the judge forcefully re- 
mind the witness that he is testify- 
ing under the pains and penalties 
of perjury. This dissertation could 
be brief, but yet impressive and 
bring about a realistic earthy ap- 
preciation of the compelling neces- 
sity—at a price—of 
complete truth. 
Even oaths themselves are of 
questionable value today. The vast 
majority of witnesses still swear 
and, at that, without much reflec- 
tion upon the words. With the re- 
ligious guarantee of the trust- 
worthiness legally gone, one might 
reasonably have expected to find 
affirmations to be quite uniformly 
replacing the oath procedure. Yet 
the oath remains, at least as a 
ritual. Few really bother their 
heads at all about the sincerity of 
the modern oath-taker. Judges, 
jurors, lawyers, witnesses and peo- 
ple generally simply regard the 
oath as a nice, though antiquated, 
form. The right of cross-examina- 
tion is valued higher than the oath 
as a guarantee of truth. Such indif- 
ference to the oath breeds con- 
tempt for the judicial process and 
in turn encourages perjury. Like a 
little garlic, a little so-called “ordi- 
.Mary prejury” in the judicial deter- 
mination of the facts is much too 


telling the 


To 


much. Only the blind would deny 
that today the number who inten- 
tionally bear false witness against 
their neighbors is on the increase. 
Telling the truth has become a 
game. It has even been made into 
a commercial television program. 
Lying can be profitable—if one is 
not caught or, more likely, not pro- 
secuted. 

Some years ago the American 
Bar Association urged several re- 
forms as a means of recaptivating 
the luster—the solemnity—of the 
oath as a means of quickening the 
conscience of the witness. It was 
recommended that (1) the Judge 
himself administer the oath; (2) 
witnesses be not sworn in a group, 
but separately; (3) witnesses repeat 
the oath word for word; and (4) 
all stand as the oath is taken. 

Many of these good suggestions 
have been adopted in innumerable 
jurisdictions, and while perfection 
will never be attained, for it is a 
human process of adjudging the 
truth with which we deal, some- 
thing more than just ritual—cere- 
mony—or threats of temporal 
punishment is, I feel, needed. 

What we need, I suggest, is a 
recapturing of the strength of the 
oath’s hold upon the conscience of 
the individual to make him 


‘ willingly want to tell the truth, the 


whole truth, and nothing but the 
truth as he knows it. 

How best should we set about 
anew to cause witnesses to tell the 
truth because it is a matter of right 
conscience so to do—to realize that 
it is morally wrong, unfair, re- 
prehensible, unjust to lie to the in- 
jury of another? 

Fear, to be sure, is a factor that 
may be legally harnessed to ad- 
vantage. Fear of swift certain 
punishment does deter, and the 
deliberate falsification of a materi- 
al fact under oath is a crime. We 
talk of the pains and penalties of 
perjury, but what are the “pains 
The penalties we 
know. A fine or a jail sentence is 


of perjury?” 


well understood. But the “pains” 
provided by the law of peijury are 
quite obscure. Perhaps this time- 
worn phrase has reference to the 
pain of public disgrace upon con- 
viction. If so, there should be more 
prosecution, more convictions, and 
more public disdain for the pre- 
varicator under oath. 

The ultimate safeguard of trust- 
worthy evidence in judicial proce- 
edings is not really fear of detec- 
tion and punishment, but basically, 
I submit, the safeguard is a very 
personal, enduring pain of a bad 
conscience—of contemplating hav- 
ing to live a lie or to live with one 
which might cause a grave miscar- 
riage of justice. 

The most promising insurer of 
truth telling, whether under oath 
or not, the best guardian of truth, 
it seems to me, is still in the field 
of religion and moral training. Im- 
pressive form, ritual, and ceremony 
may help remind us of our obliga- 
tion to tell the truth—and all of 
it—as we know it. Fear of disgrace 
and of punishment may help over- 
come any temptation to lie, but 
man’s nature being what it is— 
and it has not changed—the best 
guarantee of the truth under oath 
is a morally trained conscience 
quickened to an awareness of its 
obligation not to bear false witness, 

ecause it is plainly wrong, unfair, 
and unjust. 

Witnesses under oath or affirma- 
tion should bring their morally 
educated consciences to court with 
them. The inner man will know 
if the truth be told. It will serve 
as did the little fellow who went 
to confession with his smaller 
brother. Seeing two sets of eyes in 
the semi-darkness, the priest asked: 

“What's this?” 

“Father,” said a young voice, 
“my little brother is such a fibber I 
came in with him to make sure he 
tells the truth.” 

The truth is: We tell the truth 
not by instinct, but by reason of 
morally inculcated principles. 
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The Lawyer-Legislator 


and the 


Canons of Ethics 


by Richard K. Sharpless 


The lawyer-legislator must keep his eye on two standards of conduct— 
the general standard applicable to all government personnel, and the 
Canons of Ethics specially applicable to attorneys. Against the back- 
ground of the July 10, 1958 opinion of the Ethics Committee and Execu- 
tive Board of the Hawaii Bar Association, holding certain conduct of 
lawyer-legislators and their professional associates unethical, Mr. Sharp- 
less discusses some of the considerations relevant to this vital problem. 


On July 10, 1958, the President 
of the Bar Association of Hawaii 
sent to each member a letter com- 
municating the opinion of the 
Ethics Committee and the Execu- 
tive Board concerning appearances 
by lawyer-legislators and their pro- 
fessional associates before legisla- 
tive bodies and certain executive 
commissions and administrative 
agencies. The full text of this letter 
is set out at the end of this article. 

Briefly, this letter deals with (1) 
the appearance by the professional 
associate before the legislative body 
of which the lawyer-legislator is a 
member; and (2) the appearance 
by a lawyer before an executive- 
branch agency whose members are 
subject to confirmation by the 
legislative chamber of which the 
lawyer or his professional associate 
is a member. The standard of con- 
duct is the Canons of Professional 
Ethics of the American Bar As- 
sociation (which have additional 
force here because they have been 
adopted by the Supreme Court of 
the Territory of Hawaii).? 

When the Ethics Committee and 
the Executive Board of the Bar As- 
sociation of Hawaii considered the 
conduct in relation to the Canons, 
each concluded that the conduct— 
depending upon the particular 
facts—might not measure up to 
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the standard.? Also, the Ethics 
Committee submitted to the Amer- 
ican Bar Association Committee on 
Professional Ethics and Grievances 
hypothetical cases illustrating the 
conduct, and the chairman of that 


committee was informally of the. 


view that, on the hypothetical facts, 
the conduct did violate the Canons. 

In the 1957 legislature there were 
eighteen lawyers, eight in the Sen- 
ate, and ten in the House of Rep- 
resentatives. There will be many at- 
torneys who will be members of 
the 1959 legislature. At present 
there are three lawyers on the 
Board of Supervisors of the City 
and County of Honolulu and the 
percentage could increase.* Thus, 
the July 10 letter is timely and 
thought-provoking. 

The purpose of this article is to 
present some of the material relat- 
ing to the relevant considerations 
in this field in the hope that the 
presentation will cause the reader 
to organize his own thoughts about 
the matter. 

It is impossible to do any think- 
ing about the contents of the July 
10 letter without realizing quickly 
that the specified activities of the 
lawyer-legislator are only a small 
portion of the larger subject of 
integrity in government. That is, 
the conduct of every individual in 


Born in Springdale, Pennsylva- 
nia, Mr. Sharpless is a graduate of 
Boston University and Harvard 
Law School. Admitted to the Ha- 
wai Bar in 1949, he is also a mem- 
ber of the Pennsylvania and Cali- 
fornia Bars. A former Attorney 
General of the Territory of Ha- 
wail, he is now engaged in private 
practice as a member of the firm of 
Lewis, Buck & Saunders, Hono- 
lulu. 


each of the branches of govern- 
ment must be measured by stand- 
ards, and the lawyer-legislator is 
only part of the whole. 

The many-faceted subject of in- 
tegrity in government was put in 
clear and simple terms by the Hon- 
orable Thomas E. Dewey, Gover- 
nor of New York, in his January 
6, 1954 message to the New York 
legislature. He stated: 


A continued problem of all free gov- 
ernment is the maintenance in public 
affairs of moral and ethical standards 
which are worthy and warrant the con- 
fidence of the people. 

One essential, of course, is that elect- 
ed and appointed public officials must 
be men and women of high personal 
integrity. But even this is not a com- 
plete solution. 

This problem of ethical standards is 
not the simple issue of bribery and 
corruption on which there is no dif- 
ference of opinion; it involves a whole 
range of border-line behavior, questions 
of propriety, and the question of con. 
flict of interests. 

Let us begin, therefore, with an 
analysis of some of the issues. Involv- 
ed is not only the raw material of 
partisan politics but the lives and re- 


1. Rule 16. 

2. The writer is on the Executive Board 
and voted to send out the July 10 letter 
in the form in which it was sent out. 

3. Editor’s note: At the November, 
1958 elections 34 lawyers were elected to 
the Legislature, 22 to the Senate, and 12 
to the House. Three lawyers were elected 
to the Board of Supervisors of the City 
and County of Honolulu. 
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putations of honorable men and wom- 
en who have made a career of public 
service. Also involved are changing 
standards. 

Integrity in government has never 
been and probably never will be subject 
to an absolute standard. Men have al- 
ways sought the good, but the defini- 
tion of good and the means of seeking 
it constantly change in relation to a 
man’s ideals and thinking. 

Conduct in public office which was 
once condoned would now be universal- 
ly condemned. .. . 

A century ago .. . it was taken for 
granted that legislators represented spe- 
cial interests; public officers who used 
inside information to feather their own 
nests were not condemned but envied; 
the use of the public office for private 
gain was the order of the day. 

Today we have progressed far be- 
yond these nineteenth century stand- 
ards of political morality. The best 
evidence of this progress is that we now 
expect not only the fact of personal 
honesty but the absence of any reason- 
able suspicion of dishonesty or even 
impropriety. 

Crude, overt corruption is relatively 
simple to deal with . what we do 
seek are better definitions of that sen- 
sitive devotion to the public trust 
which you and I believe is an essential 
part of the obligation of public serv- 
ice. 

Here the guiding principles seem 
clear: the public is entitled to expect 
from its servants a set of standards far 
above the morals of the market place. 
Those who exercise public and political 
power are trustees of the hopes and 
aspirations of all mankind. They are 
the trustees of a system of government 
in which the people must be able to 
place their absolute trust; for the pre- 
servation of their welfare, their safety 
and all they hold dear depends upon 
if. 

The people are entitled to know 
that no genutine conflict of interest 
exists among their public servants. They 
are also entitled to know that no sel- 
fish motive is permissible which inter- 
feres with the high-minded and _ hon- 
orable conduct of public affairs. 

Simple rules suffice in a simple so- 
ciety, but our society is no longer 
simple. Ideally, all government officers 
should be without personal interest in 
the matters they may be called upon 
to decide. In a society as complex as 
ours, however, this is obviously impos- 
sible since everyone has an interest in 
every action of government. 

For example, every legislator is bound 
to be affected personally, to a greater 
or less degree, when he votes on a tax 
law, on a rent control bill or even on 
a motor vehicle regulation. These ef- 
fects are unavoidable. Everyone pays 
taxes, lives in a rented or owned home 
and rides in a motor vehicle. 

A long list of professions and oc- 
cupations, ranging from lawyers and 
doctors to real estate brokers and un- 
dertakers, are licensed and some are 
regulated. Many of those engaged in 
licensed occupations are members of 
our Legislature. They are frequently 
called upon to vote on matters affecting 
their own occupation. 


12 


Many businesses, from banks and in- 
surance companics to utilities and li- 
quor enterprises, are similarly licensed 
and regulated by the State. Should all 
branches of government be deprived 
of the services of citizens who happen 
to be their stockholders, officers, agents 
or counsel? 

These problems become even more 
complex for the public or party officers 
whose public obligations do not require 
their full and exclusive time, A lawyer, 
for example, may in the course of a 
single week, have the responsiblity of 
handling an estate in which he must 
do business with the State Tax De- 
partment; he may handle a rent mat- 


ter for a landlord or tenant; he may. 


advise a real estate broker, an insurance 
agent or liquor licensee. He may sit on 
the board of directors of a bank, an 
insurance company or one of the dozens 
of other enterprises chartered of licens- 
ed by government; or he may own an 
interest in any of them. 

Certainly government should not be 
deprived of the services of all but 
princes and paupers. The business of 
government cannot and should not be 
separated from the day-to-day lives of 
the human beings who conduct it. The 
problem is to separate the unavoidable 
conflicts of interests from the venal and 
the doubtful; to chart the shadowlands 
of conduct where men of good will may 
have difficulty in deciding whether a 
course is proper or improper. { 


Although the individuals men- 
tioned in the July 10 letter are the 
lawyer-legisiator and his profession- 
al associate, it is the conduct of the 
lawyer-legislator which gives rise to 
any questions of ethics. The con- 


duct of the professional associate 


becomes material only because of 
his relationship to the lawyer-legis- 
lator. But for that association, the 
associate’s conduct before the legis- 
lative and executive branches of 
government would be judged by 
the same standards as his conduct 
before the judicial branch is judg- 
ed. However, because of the as- 
sociation, the associate’s conduct is 
the lawyer-legislator’s conduct for 
the purposes of the standards of 
conduct.® 

Who is a professional associate 
for these purposes? A partner, an 
employer, an employee, a sharer of 
expenses (rent or secretarial serv- 
ice)? If the need for standards of 
conduct is based upon the main- 
tenance of public confidence in the 
professional integrity of attorneys, 
then a narrow construction should 
be rejected and a broad construc- 


tion adopted. A broad construc- 
tion would be consistent with the 
idea that there should not be even 
the appearance of improper or un- 
ethical conduct. On that basis any 
one whom the public would look 
upon as an associate would be an 
associate for this purpose. The fact 
that attorneys office together is 
easy to ascertain. The nature of the 
business relationship, if any, be- 
tween them is not apt to be of gen- 
eral knowledge. Would the public 
regard attorneys who office to- 
gether as associates? In any event, 
the standard measures the associate 
as it measures the lawyer-legislator. 
If conduct is unethical for the law- 
yer-legislator, it is unethical for the 
associate. Thus, the controlling 
question is what may the lawyer- 
legislator do? ' 

The lawyer-legislator is probably 
in a class by himself in that he 
must keep his eye on two standards 
of conduct—the general standard 
of conduct applicable to all gov- 
ernment personnel, and the spe- 
cial standard applicable to attor- 
neys (i.e. the Canons of Ethics). 
Canon 6 provides in part: 


. . . It is unprofessional to represent 
conflicting interests, except by express 
consent of all concerned given after a 
full disclosure of the facts. Within the 
meaning of this canon, a_ lawyer 
represents conflicting interests when, in 
behalf of one client, it is his duty to 
contend for that which duty to another 
client requires him to oppose. 


Is this definition applicable to 
the relationship between the law- 
yer-legislator and the public? 

As our form of government is a 
representative democracy, every 
legislator is a representative. In a 
narrow sense, he represents the 
people in the geographical area in 
which he was elected. In a broad 
sense, he represents all of the peo- 
ple (i.e. the public interest). A 
lawyer is a_ representative. He 
represents clients. If he is elected 
to a_ legislative body, he does 


4. See Canon 26, quoted in the July 
10 letter, Appendix infra p. 12. 

5. American Bar Association, Commit- 
tee Professional Ethics and Grievances, 
Opinions 33, 49 and 72. 
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not represent the public in exactly 
the same way he represents a 
client. Thus, it may be questioned 
whether Canon 6 applies in a liter- 
al way to the lawyer-legislator’s 
representation of the public. If the 
general public is his client, then 
having any specific member there- 
of as a client would raise the pos- 
sibility of a conflict of interest. But 
suppose that the lawyer-legislator 
honestly believes that it is his duty 
to take the same position on a par- 
ticular bill in his representation of 
his public client and in his rep- 
resentation of his private client 
(i.e. there are not two opposing 
positions) ? Is there a conflict? If 
under Canon 6 there is no conflict 
in this situation, then the presence 
or absence of conflict will depend 
upon the state of mind of the law- 
yer-legislator and the reasonable- 
ness of his belief. This example 
illustrates the difficulty of literally 
applying Canon 6 to a situation it 
was not designed to cover. 
Another approach to the ques- 
tion of what sort of construction 
Canon 6 should be given in this 
connection is to consider the stand- 
ards established in conflict-of-in- 
terest statutes. These statutes, of 
course, speak to all government 
personnel and not just to lawyers. 
The integrity-in-government por- 
tion of Governor Dewey’s January 
6, 1954 message to the New York 
legislature® resulted ultimately in 
the enactment in that state of legis- 
lation “establishing standards of 
conduct for state officers and em- 
ployees concerning possible conflict 
between private and official 
duties.”? The act provides general- 
ly that no government official shall 
have any interest, financial or 
otherwise, direct or indirect, or 
engage in any business or transac- 
tion or professional activity or in- 
cur any obligation of any nature, 
which is in substantial conflict 
with the proper discharge of his 
duties in the public interest. More 
specifically the act contains provi- 
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sions with regard to conduct of a 
member of the legislature as fol- 
lows: 

1. He should not accept any em- 
ployment which will impair 
his independence of judg- 
ment in the exercise of his of- 
ficial duties. 

. He should not accept em- 
ployment or engage in any 
business or professional activi- 
ty which will require him to 
disclose confidential informa- 
tion which he has gained by 
reason of his official position 
or authority, nor should he 
disclose such information, or 
use it to further his personal 
interests. 

. He should not use or attempt 
to use his official pusition to 
secure unwarranted privileges 
or exemptions for himself or 
others. 

. He should not by his conduct 
give reasonable basis for the 
impression that any person 
can improperly influence him 
or unduly enjoy his favor in 
the performance of his official 
duties. 

. He should endeavor to pursue 
a course of conduct which will 
not raise suspicion among the 
public that he is likely to 
be engaged in acts that are in 
violation of his trust. 


‘The act further provides that if 


a member of the legislature has a 
financial interest, direct or indi- 
rect, having a value of $10,000 or 
more in an activity which is subject 
to the jurisdiction of a regulatory 
agency, he must file a written state- 
ment to that effect with the Secre- 
tary of State, which statement is 
open to public inspection. 

Similar legislation went into ef- 
fect in Texas last year.8 In addi- 
tion to provisions substantially 
identical to those of the New York 
act, the Texas act provides addi- 
tionally that any member of the 
legislature who has a personal or 
private interest in any measure or 
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bill shall not vote thereon. He is 
required to disclose such interest 
for recordation in the jvurnal of 
the house in which he sits. An- 
other variant in the Texas act is 
a provision that a member of the 
legislature shall not receive any 
compensation for his services as 
legislator from any source other 
than the State of Texas. 


A proposal has been made in 
New Jersey for the enactment of a 
Code of Ethics as a part of the rules 
of the Senate and General As- 
sembly of that state. On December 
31, 1957, the New Jersey Legisla- 
tive Commission on Conflicts of In- 
terest suggested standards pattern- 
ed, for the most part, after the New 
York, act.® In addition to a voting 
provision substantial!) identical to 
the Texas provision, the New Jer- 
sey proposal contain a provision on 
lobbying by a lawyer-legislator, and 
prohibits it. “No member .. . shall 
for compensation act as agent or 
attorney for any person or persons, 
firms or corporations in relation to 
the enactment or defeat of any 
legislation or proposed legislation.” 

Neither the Texas law nor the 
New York law contain a provision 
specifically relating to lobbying, 
although lobbying by a lawyer- 
legislator would clearly involve a 
conflict of interest under the gen- 
eral standards of conduct establish- 
ed thereby. Under the Canons of 
Ethics such principles of conduct 
would be applicable to any profes- 
sional associate of the lawyer-legis- 
lator. 

Appearance by a lawyer before 
an executive-branch agency whose 
members are subject to confirma- 
tion by the legislative chamber of 
which the lawyer or his profession- 
al associate is a member is con- 


6. Supra pp. 9-10. 

7. N.Y. Laws 1954, c. 696; 8 Cons, Laws 
Service, Pubiic Officers Law § 74 (1958 
Cum. Supp.). 

8. Texas Gen. & Sp. Laws 1957 Reg. 
Sess., c. 100. 

9. The writer does not know whether 
the proposed rules have been adopted by 
the New Jersey legislature this year. 
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duct with respect to the propriety 
of which there are fewer guideposts 
than there are with respect to ap- 
pearances before the legislative 
branch. Appearances by _lawyer- 
senators before the judicial branch 
would also be involved in the event 
that any local judges should be- 
come subject to confirmation by 
the Senate. The writer has not 
found an American Bar Association 
opinion on the matter. This is not 
a Canon 6 conflicting-interest situa- 
tion. Canon 26 does not prohibit 
the lawyer from making such an 
appearance. The rules of Canon 26 
are that the lawyer must not: (1) 
conceal his attorneyship; (2) use 
secret personal solicitations; or (3) 
use means other than those ad- 
dressed to the reason and under- 
standing to influence action. 

The New York and Texas laws 
and the New Jersey proposal do 
not contain any provision speci- 
fically relating to such appear- 
ances. However, their rules of con- 


duct are sufficiently broad to pro- 
hibit the above-mentioned matters 
prohibited by Canon 26. 


To conclude, there is no more 
appropriate summary than is con- 
tained in the statement of the 
Legislative Commission of New 
Jersey concerning its fundamental 
conclusions—conclusions based 
upon “public hearings, extensive 
research and exchange of views 
with experts in New Jersey and 
other jurisdictions”’—because these 
conclusions are so applicable here 
in the Territory of Hawaii, as well 
as in any other jurisdiction: 


Firstly, it is clear that in addition 
to actual conflicts of interest, certain 
conduct creates in ‘the public mind a 
reasonable impression of a violation of 
the public trust. Our recommendations 
are therefore directed not only to situa. 
tions where actual or probable con- 
flicts of interest arise, but also to con- 
duct which justifiably brings the gov- 
ernment into disrepute in the minds of 
its citizens. 

A second fundamental conclusion is 
that any regulation of conflicts of in- 
terest. in government raises important 
questions of the extent to which public 
officials should be restricted in their 
public and private activities. Obviously, 
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we are all affected by every action of 
government, by every reduction or in- 
crease in taxation. Moreover, its con- 
trol and activity reach into almost every 
phase of our daily lives. To demand 
a complete absence of private interest 
on the part of our officials would au- 
tomatically exclude many of our finest 
men and leave public affairs to those 
who live in a bureaucratic vacuum, out 
of touch with the day-to-day life of 
our free socicty. ; 


APPENDIX 


July 10, 1958 
Dear Member: 


Your Committee on Legal Ethics has 
given extensive consideration to the 
ethical problems presented by appear- 
ances for the purpose of advocating pas- 
sage or defeat of pending legislation, made 
before committees of the Territorial 
Legislature by attorneys who are pro- 
fessionally associated with iiembers of the 
legislature. The same ethical problem is 
presented by appearances before boards 
of supervisors by attorneys who are pro- 
fessionally associated with board mem- 
bers. The Ethics Committee has also given 
study to the related problem presented 
by appearances of lawyers before commis- 
sions and other administrative bodies 
whose members are subject to confirma- 
tion by the Territorial Senate or a board 
of supervisors, where the attorney, or a 
professional associate of the attorney, is a 
member of the Senate or such board of 
supervisors. 

The Ethics Committee has reported 
that the described practices have evoked 
extensive public criticism, and that edi- 
torial comment in the Honolulu press, 
dealing particularly with the subject of 
appearances before administrative com- 
missions, states that “the custom here is 
not only accepted but ingrained.” The 
report of the Ethics Committee confirms 
that the problem is one of long stand- 
ing, and that local attorneys interviewed 
have indicated that these practices are 
“in accordance with a_ well-established 
custom generally followed by local lawyers 
of unquestioned repute and _ highest 
standing.” Nevertheless, a rule of pro- 
priety in the practice of law is not 
changed by local custom. The Canons of 
Professional Ethics of the American Bar 
Association have been adopted by Rule 
16 of the Territorial Supreme Court, to 
“govern the conduct of .. . the members 
of the Bar of the Territory of Hawaii.” 
A custom in conflict with the Canons 
must itself be condemned as contrary to 
proper standards of professional conduct. 
(Opinion 4, A.B.A.) 

The Canons of Professional Ethics pro- 
vide: 


CANNON 6. ADVERSE INFLUENCE AND 
CONFLICTING INTERESTS. 

“.. . It is unprofessional to represent 
conflicting interests, except by express 
consent of all concerned given after a 
full disclosure of the facts. Within the 
meaning of this canon, a lawyer 
represents conflicting interests when, 
in behalf of one client, it is his duty to 
contend for that which duty to another 
client requires him to oppose.” 


CANON 26, PROFESSIONAL ADVOCACY 
OTHER THAN BEFORE Courts. 


“A lawyer openly, and in his true 
character, may render professional serv- 
ices before legislative or other bodies, 
regarding proposed legislation and in 
advocacy of claims before departments 
of government, upon the same prin- 
ciples of ethics which justify his ap- 
pearance before the Courts; but it is 
unprofessional for a lawyer so engaged 
to conceal his attorneyship, or to em- 
ploy secret personal solicitations, or to 
use means other than those addressed to 
the reason and understanding, to in- 
fluence action.” 


CaANon 29, UPHOLDING THE HONOR 
OF THE PROFESSION. 


“ . .. He should strive at all times 
to uphold the honor and to maintain 
the dignity of the profession and to im- 
prove not only the law but the ad- 
ministration of justice.” 


Subject to consideration of the facts 
in particular cases, it is the opinion of 
the Ethics Committee, with which the 
Executive Board has concurred, that each 
of the practices above described may in. 
volve a violation of the Cannons. 

Although an attorney may represent 
conflicting interests by express consent of 
all concerned, after full disclosure of all 
facts, no consent has been expressed on 
the part of the public interest represent- 
ed by the legislator or supervisor in these 
instances and it is questionable whether 
the public can give such consent. (Opin- 
ions 16, 33 and 72, A. B. A.) In each of 
these instances the attorney making the 
appearance must refrain from represent- 
ing any interest which may not be rep- 
resented by the legislator or supervisor 
with whom he is professionally associated, 
and the existence of conflicting interests 
is to be determined as tiiough the legis- 
lator or supervisor were himself making 
the appearance on behalf of the private 
client. “The relations of partners iin a law 
firm are such that neither the firm, nor 
any member or associate thereof, may pro- 
perly accept any professional employ. 
ment which any member of the firm 
cannot properly accept.” (Opinions 33, 49 
and 72, A..BA.) It is also to be noted 
that lawyers continuing to practice as 
such do not become insulated from the 
Canons by acting in other capacities. 
(Opinion 293, A.B.A.) 

The Executive Board concurs in the 
view that the Canons of Professional 
Ethics “are based upon the necessity for 
the maintenance of professional integrity 
and for the maintenance of public con- 
fidence in that integrity. . . . If the pro- 
fession is to occupy that position in pub- 
lic esteem which will enable it to be of 
the greatest usefulness, it must avoid not 
only all evil but must likewise avoid the 
appearance of evil.” (Opinion 49, A.B.A.) 

All members of the Bar are urged to 
familiarize themselves with the Canons, 
which under Rule 16 constitute authorita- 
tive standards governing our professional 
conduct, and with the Opinions of the 
Committee on Professional Ethics and 
Grievances of the American Bar Associa- 
tion thereon. 


Very truly yours, 
H. B. Kipwete 
President 
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The Legislative | 


Reference Bureau 


by Robert M. Kamins, Director 


Professor of Economics 


University of Hawaii 


Since 1944 the territorial govern- 
ment has been served by the Legis- 
lative Reference Bureau of the 
University of Hawaii. The Bureau 
performs research and bill-drafting 
services for the legislature; it as- 
sists committees of both houses and 
individual legislators in bill analy- 
sis, preparation of amendments and 
reports. At each session the Bureau 
prepares indexes and status tables, 
designed to enable persons interest- 
ed in the course of legislation to 
keep track of the measures—some 
2,000 to 3,000 per session—intro- 
duced before Hawaii's legislature. 

_ During legislative sessions the 
Reference Bureau maintains tem- 
porary offices on the grounds of 
Iolani Palace, since 1955 in the 
Archives Building. There its reg- 
ular staff, temporarily augmented 
by additional attorneys, offers 
drafting services for all legislators 
and legislative committees. In re- 
cent sessions, the Legislative Re- 
ference Bureau has drafted about 
one-third of all measures intro- 
duced, or approximately 1,000 per 
session. : 

In their drafting work, and in 
all relationships with legislators 
and other government officers, 
members of the Bureau staff main- 
tain a relationship 
with their official clientele. Each 
request for services is treated con- 
fidentially, even among members 
of the same political party. No 


professional 
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policy positions are taken by the 
Bureau, its functions being limited 
to providing factual information 
and the preparation of legislative 
materials. 

To this end the 1943 statute 
which created the Legislative Re- 
ference Bureau forbids its person- 
nel from either advocating 0) »- 
posing any legislation pending ve- 
fore the legislature. As a further 
means of insuring a non-political 
milieu for its operations, the Bu- 
reau was established as an ad- 
ministrative department of the 
University of Hawaii. Its director 
is selected by the President of the 
University; staff members are se- 
lected by the director. Formal ap- 
pointment of all professional per- 
sonnel is by the Board of Regents, 
as in the case of other faculty 
members, while stenographic and 
clerical personnel are recruited 
within the territorial civil service. 

A variety of professional back- 
grounds are represented by the 
present staff: two members are at- 
torneys, two economists, two politi- 
cal scientists, two are reference 
librarians. This research staff and 
the two stenographers on the reg- 
ular Bureau staff are assisted by 
University students employed on a 
part-time basis. 

The periods between legislative 
sessions are uscd by the Legislative 
Reference Bureau for more broad- 
gauged research and report-writing 


A native of Chicago, Mr. Ka- 
mins was educated at the Univer- 
sity of Chicago, where he was 
awarded the degree of Doctor of 
Philosophy in economic in 1950. 
He has served as researcher with 
the Federation of Tax Administra- 
tors (194041), as associate econo- 
mist with the Federal Board of In- 
vestigation & Research (1942), in 
the United States Navy (1943-47), 
and as instructor at the University 
of Illinois (1946-47). During the 
fall of 1953, he was visiting prefes- 
sor at the Institute of Social Studies 
at the Hague. The author of 
numerous articles in the fields of 
government and economics, he is 
also the author of the book, The 
Tax System in Hawaii (University 
of Hawaii Press, 1952). 


than is possible during the exigen- 
cies of each session. Most research 
projects are initiated by direction 
of the legislature, its committees, 
or individual Senators or Rep- 
resentatives. The titles of a few 
reports published in the past sev- 
eral years partially indicates the 
range of subject matter which com- 
prises the Bureau’s workload: 
Manual of State Constitutional Provi- 
sions, Home Rule in Hawaii, State 
Compensation Insurance Funds, Oahu 
Ground Water Control, Honolulu Cir- 
cuit Court Congestion, Appellate 
Review in Hawaii, Jury Fees in 
Civil Cases, Mentally Ill and Defectives, 
Sexual Psychopaths, Konohiki Fishing 
Rights, Study of Large Land Owners 
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LEGISLATIVE REFERENCE BUREAU 


in Hawaii, Mineral Rights and Mining 
Laws, Revision of State and Local 
Statutes, Reapportionment of the- Ter- 
ritorial Legislature, The Tax System of 
Hawaii, Government Expenditures in 
Hawaii, Government Employment in 
Hawaii, Residential Treatment of Ma- 
ladjusted Children, Survey of the De- 
partment of Public Welfare, Survey of 
the Hawaiian Homes Commission, Ho- 
nolulu Rent Control Survey. 


Every biennium, the Bureau 
prints a Directory of Agencies and 
Officers of the Territory of Hawaii. 
In addition to listing their chief 
personnel, the Directory includes a 
brief description of the functions 
and structure of all territorial de- 
partments. 

Several times the Legislative Re- 
ference Bureau has been called up- 
on to conduct long-term projects 
for governmental agencies other 
than the legislature. The Bureau 
served, for example, as the research 
arm of the Constitutional Conven- 
tion of 1950, and for the Statehood 
Committee which preceded the 
convention. During the conven- 
tion, the Bureau established tem- 
porary offices in the Honolulu 
Armory adjacent to the convention 
floor, and performed research and 
drafting services for the delegates 
and committees of the convention. 

Between 1953 and 1957 the Leg- 
islative Reference Bureau, its staff 
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temporarily expanded by a deputy 
attorney general, assisted the Com- 
pilation Commission in the prepa- 
ration of the Revised Laws of Ha- 
waii 1955. There has now been 
completed by the Bureau the first 
cumulative supplement to the Re- 
vised Laws of Hawaii 1955, which 
keys the enactments of 1957 into 
the Revised Laws. This work was 
undertaken at the request of the 
Secretary of Hawaii. During the 
past year the Bureau helped the 
Governor’s office in the technical 
aspects of formulating a legislative 
program. 

Among the current projects of 
the Legislative Reference Bureau 
is a legislative manual, intended as 
a handbook for members of both 
houses. Just printed, the manual in- 
cludes a discussion of legislative or- 
ganization and procedures, tracing 
a bill from introduction to enact- 
ment into law; it also outlines par- 
liamentary practices of the Ha- 
waii legislature and sets forth the 
provisions of the Organic Act and 
territorial statutes relating to the 
legislature. The legislative statistics 
of each session since 1901—detail- 
ing the number of measures intro- 
duced, vetoed and enacted—are ap- 
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pended. 

Nearing completion is a study 
of the feasibility of creating a for- 
eign-trade zone in Hawaii. The re- 
port will be presented at the next 
legislative session, as directed by 
the last legislature. 

The Legislative Reference Bu- 
reau, along with economists on the 
faculty of the University of Ha- 
waii, is also preparing for the 1959 
legislature an analysis of the im- 
pact of the omnibus tax law of 
1957 on the territorial economy. 
This study was also directed by 
the last legislature. 

The permanent quarters of the 
Legislative Reference Bureau, in 
Sinclair Library Building on the 
Manoa campus of the University 
of Hawaii, houses the Bureau's re- 
ference library. A collection of 
some 21,000 volumes and 150 peri- 
odicals covers a wide range of sub- 
jects useful in governmental re- 
search. This reference library does 
not attempt to duplicate the ex- 
tensive legal collection at the Su- 
preme Court Library (except for 
current federal and state statutes) , 
the excellent collection of materials 
on local government of the Muni- 
cipal Reference Library at City 
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Hall, nor the voluminous collec- 
tions of federal publications and 
Hawaiiana of the University li- 
brary. Rather, the Bureau library 
specializes in publications concern- 
ing state and territorial govern- 
ment, including subject matter 
areas—such as public administra- 
tion, civil service, taxation, educa- 
tion, labor—in which questions of 
local interest perennially arise. The 
facilities of the library are avail- 
able to the public. 

Presently, the staff of the Legis- 
lative Reference Bureau is com- 
prised of Kenneth K. Lau, As 
sistant Director; Margaret E. Hol- 
den, Researcher; Henry T. Awana, 
Researcher; Clinton T. Tanimura, 
Research Assistant; Takaaki Izumi, 
Junior Research Assistant; Hanako 
Kobayashi, Research Librarian; 
Barbara Nishioka, Library Assist- 
ant; Nami Tokimasa, Stenogra- 
pher; Rose Tokuyama, Stenog- 
rapher; and the writer. Additional 
personnel may be added, not only 
to meet the temporary needs of the 
forthcoming legislative session, but 
to enable the Bureau properly to 
_ serve an expanded legislature which 
may now meet annually. 
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Legal Aid Society of Hawaii 


by 


Valter E. Bliss, President 


Mr. Bliss is a member of the firm of Anderson, Wrenn & Jenks, Ho- 
nolulu. A Greeley, Colorado native, he was educated at the University 
of Colorado and the University of Colorado Law School. Admitted to 
the Hawaii Bar in 1946, he is also a member of the Colorado Bar. 


Over eight years ago, a promi- 
ment group of our local Bar and 
of laymen banded together to seek 
a solution for the ever-increasing 
problem of legal representation 
and guidance for those unable to 
pay for such. Their efforts, spear- 
headed primarily by C. Nils Tava- 
res and Mrs. Roy A. Vitousek, Jr., 
resulted in the issuance of a charter 
creating the Legal Aid Society of 
Hawaii in December, 1950. In 
March of 1951 a small office was 
opened at 813 Alakea Street and 
a secretary and full time attorney 
were employed. At the present 
time its staff consists of one full 
time lawyer, one part time lawyer 
and one full time secretary. Over 
130 cases are opened each month. 

Cases are referred to the Society 
from many sources—churches, law- 
yers, employers, welfare agencies, 
friends and former clients. Wheth- 
er the applicant is eligible to re- 
ceive the services of the Society de- 
pends upon his property, debts, in- 
come, health and details of any 
misfortune which he may have suf- 
fered. It is not always true that a 
person with little or no income 
may receive the Society’s help, 
while one with a steady income 
may not. The Society maintains a 
degree of flexibility in judging 
eligibility. An applicant receiving 
wages as high as $200 per month 
might qualify, as did a city em- 
ployee whose entire salary had 
been either garnished or assigned. 
His family was receiving welfare 
assistance. The Society accepted the 
case and worked out a satisfactory 
with his creditors. 
The result saved the taxpayers the 


arra ngement 


continued expense of maintaining 
welfare aid to the family and the 
applicant again became produc- 
tive. 

The ultimate test of eligibility is 
whether a private attorney would 
be interested in handling the case 
in view of the client's financial 
condition. For applicants who fail 
to qualify under the eligibility re- 
quirements, the Society makes avai- 
lable the Lawyer Referral Service. 

The Society does not accept the 
following types of cases: (a) per- 
sonal injury; (b) probate matters; 


_(©) criminal and traffic; (d) col- 


lection claims amounting to more 
than $50; (e) slander and libel; 
(f) bankruptcy, where the appli- 
cant has not made reasonable ef- 
forts to pay his debts; (g) real 
estate matters, except in represent- 
ing mortgagees in foreclosure pro- 
ceedings and tenants in landlord- 
tenant cases; (h) divorce and an- 
nulment, if not socially desirable; 
(i) cases involving extensive inves- 
tigation or specialization beyond 
the facilities of the Society. 

The impact of the Legal Aid So- 
ciety upon the time of local lawyers 
has been most gratifying. No long- 
er need a busy practicing attorney 
feel compelled to take a case know- 
ing there is no possibility of receiv- 
ing compensation. If the client is 
unable to pay for the help need- 
ed, the matter can be referred to 
the Legal Aid Society where com- 
petent counsel is available. Mem- 
bers of the local Bar, in recogni- 
tion of this service, now contribute 
approximately 25% of the an- 
nual budget of the Society. The 
remaining 75% comes from the 
Community Chest. 





U. S. District Court Decisions 


Fraup IN SALE OF LIFE INSURANCE 
PLAN. Knox v. Anderson, Civil No. 
1382, February 17, 1958, April 18, 
1958; reported in 159 F.Supp. 795 
and 162 F.Supp. 338. In a jury 
waived trial, MCLAUGHLIN, J. held 
an insurance broker liable for 
fraud in the sale, to a man in the 
26%, tax bracket, of a life insurance 
program tailored for a man in the 
40% bracket. The court stated that 
the complexity of the plan brought 
the case into “an area of the law 
which has long since seen the de- 
mise of caveat emptor.” In addi- 
tion to failing to make a full dis- 
closure of material facts concerning 
the plan, it was found that the 
defendant had exacted a promise 
from the plaintiff not to show the 
insurance schedule to other agents, 
thereby cutting him off from other 
sources of information and advice. 
Damages were awarded for losses 
sustained and for mental suffering, 
as well as for punitive damages. J. 
Russell Cades and William B. 
Borthwick appeared for plaintiff. 
J. Garner Anthony, William F. 
Quinn, and Betram Fields, of Bev- 
erly Hills, California, appeared for 
defendant. 


MEANING OF “WILFULLY” IN STAT- 
UTE DEFINING MIsDEMEANOR; EvI- 
DENCE OF DISCREDITABLE BUSINFSS 
PRACTICES IN TAX VIOLATION CASE 
Abdul v. United States, Appeal No. 
15,523, Ninth Circuit, March 31, 
1958, reported in 254 F.2d 2992: re- 
hearing denied April 24, 1958; 
reversing Criminal No. 11,291. In 
an opinion by Orr, J., the Court 
of Appeals held that the word “‘wil- 
fully”, as used in a misdemeanor 
statute “means something less when 
applied to a failure to make a re- 
turn than as applied to a felony 


non-payment of a tax,” and ap- 
proved an_ instruction thereon 
given below. Whi, J., had in- 
structed the jury that “wilfully” in 
the misdemeanor counts meant 
“with a bad purpose or without 
grounds for believing that one’s act 
is lawful or without reasonable 
cause, or capriciously or with a 
careless disregard whether one has 
the right to so act.” The same word 
in the felony counts was defined to 
mean “with knowledge of one’s 
obligation to pay the taxes due and 
with intent to defraud the Govern- 
ment of that tax by any affirmative 
conduct.” 

It was also held that it was 
error to permit the Government to 
cross-examine the defendant with 
respect to alleged discreditable 
business practices, such as methods 
of financing sales and advertising. 

Howard K. Hoddick represented 
the defendant-appeallant. Louis B. 
Blissard, Edgar D. Crumpacker and 
Sanford J. Langa handled the case 
for the Government. 


DiscOVERY IN CRIMINAL ACTION; 
Rute 16, FEDERAL RULES OF CRIM- 
INAL PROCEDURE; APPEAL: BY THE 
Unitep States. United States v. 
Heath, Criminal No. 11,012, Feb- 
ruary 1, 1957, reported in 147 F. 
Supp. 877. In a tax evasion pro- 
secution, Wu, J. dismissed the in- 
dictment when the Government 
failed to produce, pursuant to an 
order under Rule 16, certain of de- 
fendant’s records which had been 
turned over to the Internal Rev- 
enue Service and lost. It was held 
that to compel defendant to go to 
trial without 
deprive him of due process. 


the records would 


The Court of Appeals dismissed 
the Government's appeal on the 


Edited by 
Harry T. Tanaka 


grounds that an appeal from such 
a dismissal is not accorded to the 
United States by statute. An appeal 
is given to the Government in cri- 
minal actions where the motion to 
dismiss performs the function of a 
special plea in bar (based on previ- 
ous acquittal, conviction, attainder, 
or pardon), and where a plea in 
abatement would formerly have 
been the remedy (founded on de- 
fect in or insufficiency of the in- 
dictment). In an opinion by Fee, 
]., it was held that the dismissal 
involved served neither function. 
Appeal No. 15,576, Ninth Circuit, 
August 1, 1958. The defendant was 
represented by J. Garner Anthony. 
Edgar D. Crumpacker appeared for 
the United States. 


SUBPOENA POWER OF IMMIGRATION 
AND NATURALIZATION SERVICE OVER 
ALIENS UNDER SEcTION 235 (a), 
Acr oF 1952. In re Mew, Misc. No. 
737, May 14, 1958, reported in 162 
F. Supp. 812. McLaucutn, J. held 
that the Immigration Service had 
power, under Section 235(a) of 
the Immigration and Nationality 
Act of 1952, 9 U.S.C.A. § 1225 (a), 
to order the respondent to appear 
before it and testify concerning his 
privilege to reside in the United 
States. United States v. Minker, 350 
U.S. 179 (1956) was distinguished. 
In the Minker case the individu- 
als involved were indisputably na- 
turalized citizens. In the case be- 
fore it, notwithstanding the res- 
pondent’s affidavit of citizenship by 
collective naturalization, the Im- 
migration Service claimed to have 
grounds for suspecting that the res- 
pondent was an alien. Charles B. 
Dwight, III, appeared for the Im- 
N.W.Y. 
Char appeared for the respondent. 


migration Service, and 
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Supreme Court Decisions 


LIABILITY OF MUNICIPLE CorpPora- 
TION FOR TorTs OF EMPLOYEES. 
Kamau v. County of Hawaii, Nos. 
3030 and 3031, January 24, 1957. 
41 Hawaii 527. In an opinion by 
STAINBACK, J. it was held that a 
municipality is not immune from 
liability for a tort committed in 
carrying out a governmental func- 
tion. The distinction heretofore 
followed, between “governmental” 
or public functions, and “proprie- 
tary” or private functions, was ef- 
fectively abolished. In refusing to 
follow Perez v. City and County, 
29 Hawaii 656, the court stated 
that “[t]he doctrine of stare de- 
cisis was never intended to tie the 
hands of a Supreme Court and pre- 
vent it from correcting its own er- 
rors, or from making adjustments 
in the law to meet the needs of the 
people who must rely on the courts 
for protection of their interests.” 

No. 3030, in which the circuit 
court had overruled a demurrer to 
a complaint alleging negligence in 
the supplying of blood at Hilo 
Memorial Hospital, on the ground 
that operating a hospital and 
charging for its use was a “proprie- 
tary” function, was affirmed. No. 
3031, in which the lower court had 
sustained a demurrer to a com- 
plaint alleging negligence in the 
building of a bonfire in Kawaihae 
Park, on the ground that the opera- 
tion of a public park was a “gov- 
ernmental” function, was reversed. 

The case was argued by Martin 
Pence for plaintiffs in both cases, 
and Yoshito Tanaka for Hawaii 
County. 


CuiLp’s ACTION FOR Loss OF SERV- 
ICES OF PARENT. Halberg v. Young. 
No. 4006, April 17, 1957. 41 Ha- 
waii 634. The Supreme Court, 
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STAINBACK, J., held that no action 
lies against a third party in favor 
of a child for an injury to the 
parent which does not result in 
death. It was held that the Ha- 
waiian decisions dealing with death 
cases did not require a departure 
from the well settled common law 
rule. The case has been reported 
in 59 A.L.R.2d 445, followed by an 
annotation upon the subject of the 
holding. The case was argued by 
J. Garner Anthony for appellant, 
William B. Cobb and Arthur 
Trask for appellees, and Gilbert E. 
Cox, amicus curiae. 


QUESTION CONCERNING INSURANCE 
oN Voir Dire EXAMINATION OF 
PROSPECTIVE JURORS. Carr v. Kin- 
ney, No. 3028 August 2, 1955, 41 
Hawaii 166. Per Starnsack, J. it 
was held that a plaintiff has an 
absolute right, within reasonable 
limits, to examine prospective 
jurors on voir dire regarding their 
possible relationships with an in- 
surance carrier in the case. The 
defendant had admitted in cham- 
bers the presence of insurance and 
the name of the carrier. Prior to 
the voir dire, the lower court had 
examined an officer of the insur- 
ance carrier with respect to whether 
or not any member of the jury 
panel was a stockholder or em- 
ployee of the carrier, and refused 
to permit any further examination 
on voir dire. In reversing, the 
Court reaffirmed Choy v. Otaguro, 
32 Hawaii 543, and rejected the 
argument that jurors would do 
other than their sworn duty merely 
because they knew the defendant 
to be covered by insurance. The 
case was argued by H. M. Green- 
stein for plaintiff, and W. F. Quinn 
for defendant. 


Edited by 
Gilbert E. Cox 


ADOPTED CHILDREN AS “ISSUE.” 
Trust Estate of Wallace R. Farring- 
ton, No. 4017, July 18, 1958. In an 
opinion by STAINBACK, J., it was 
held two children, legally adopted 
by the testator’s son after the testa- 
tor’s death, were “issue” within the 
meaning of a provision for the “‘is- 
sue” of the testator’s children in a 
testamentary trust. In view of the 
customs and early case law of old 
Hawaii, with which the Court pre- 
sumed the testator was familiar be- 
cause of he had long been a resi- 
dent of Hawaii and had been its 
Governor for eight years, it was 
stated that the testator would have 
specifically excluded adopted chil- 
dren if he had wished that result 
to flow from his will. Raymond M. 
Torkildson and J. Russell Cades 
appeared for appellants. J. Garner 
Anthony and Robert E. Brown ap- 
peared for appellees. 


Basis FOR DETERMINING ATTORNEY’S 
Fees. Trust Estate of George H. 
Holt. Nos. 3060 and 3061, motion 
for allowance of attorneys’ fees, 
June 23, 1958. In awarding at- 
torney’s fees out of a trust estate in 
a will construction case, the Court 
held that although it was a factor, 
time alone was not controlling in 
determining the amount of the fee. 
It was pointed out that if time were 
the only consideration, the least 
experienced attorneys would re- 
ceive larger fees than more experi- 
enced attorneys because their inex- 
perience would compel expendi- 
ture of a greater amount of time. 
Henry T. Hirai appeared for Re- 
becca A. K. Holt, Robert G. Dodge 
for the trustee, Samuel Landau, as 
guardian ad litem for minor bene- 
ficiaries, and J. Harold Hughes for 
certain other beneficiaries. 














WorRKMEN’s COMPENSATION; DiIs- 
EASE CAUSED BY EMPLOYMENT; § 97- 
§, RLH 1955. Fukuoka v. Dodo, C. 
A. No. 168, 3rd Circuit, November 
14, 1957. An undertaker’s assistant 
was granted an award by the Work- 
men’s Compensation Board for tu- 
berculosis contracted during his 
employment in handling bodies 
and clothing of persons who had 
died of that disease. Following a 
jury verdict favorable to the claim- 
ant, Nevits, J. denied motions by 
the insurance carrier for a new trial 
and for judgment n.o.v. The court 
refused the insurance carrier's 
contention that “disease proximate- 
ly caused by the employment,” as 
that phrase is used in Sec. 97-3, 
RLH 1955, must be shown to be 
an “occupational disease,” as that 
term has been defined by the courts 
over a long period of time. It was 
further held that expert testimony 
is not necessary to enable such a 
case to be presented to a jury, ex- 
pert testimony being required only 
in malpractice cases. Tom T. Oki- 
na appreared for the claimant; 
Martin Pence for the insurance car- 
rier. 


PARTITION OF INCOMPETENT’S LAND; 
GUARDIAN AND Warp, § 338-27, 
RLH 1955. Ward v. Ward, Civil 
No. 1312, Ist Circuit, March 28, 
1956. A petition filed by the guard- 
ian of an incompetent praying par- 
tition of the ward’s lands was dis- 
missed by Hewrrt, J. for failure to 
state a claim. The petition did not 
contain an allegation that the parti- 
tion would be in the best interests 
of the ward. It was held that Sec. 
12522, RLH 1945 (Sec. 338-27, 
RLH 1955), which provides that a 
“guardian may join in and assent 
to a partition of the real estate of 


the ward”, does not give the 
guardian authority to proceed as a 
matter of right without proving 
that the partition is in the best 
interest of the ward. Robert Brown 
appeared for Hawaiian Trust Co., 
plaintiff's guardian. Henshaw, 
Conroy & Hamilton appeared for 
the incompetent defendant. Ap- 
pearances on behalf of various 
other interested parties were enter- 
ed by Heen, Kai & Dodge, John 
Peters, Wilson C. 
Gilbert E. Cox. 


Moore and 


ADMINISTRATIVE LAW: MANDAMUS 
To CoMPEL ADMINISTRATIVE AGEN- 
cy To Give REASONS FOR ITs Ac- 
TION. Sasaki v. Liquor Commission, 
C. A. No. 341, 3rd Circuit, March 
29, 1958 In response to a demand 
for its reasons for refusing to grant 
a beer-wine dispenser’s license, the 
Hawaii County Liquor Commis- 
sion stated that its action was 
“based upon a thorough considera- 
tion of the law and the evidence 
before it, as ascertained through 
the efforts of the parties concern- 
ed and the Commissioner's investi- 
gation.” Characterizing the action 
as a “novel case,” Nevits, J. issued 
a writ of mandamus ordering the 
Commission to furnish plaintiff in 
writing the reasons for the denial 
of the license. Recognizing that ad- 
ministrative findings will not be 
disturbed except when made arbi- 
trarily, it was held, however, that 
it was the clear peremptory duty of 
the Commission to make known the 
reasons for its action so that the 
applicant may know if the decision 
was or was not arbitrarily made, 
to provide sufficient information 
for the applicant to determine 
whether he should or can attempt 
to cure any deficiencies or should 
pursue by further application his 
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desire for a license, to show the 
thinking of the Commission and its 
evaluation of factual and legal 
situations for the guidance of ap- 
plicants, and to create confidence 
in the regularity of Commission 
endeavors. The written ruling filed 
contains an exhaustive discussion 
of legal authorities. Pence & Ushi- 
jima appeared for plaintiff. Ben- 
jamin Menor, First Deputy County 
Attorney, appeared for the Com- 
mission. 


APPOINTMENT OF GUARDIAN TO 
CONSENT TO MARRIAGE OF MINOR. 
Guardianship of 

P. No., Ist Circuit, December 23, 
1957. Corsett, J. held that the 
court was without jurisdiction to 
grant a petition seeking appoint- 
ment of a guardian of the person 
of a female minor for the purpose 
of giving consent to the minor's 
marriage to a young adult man 
of her choice by whom she was 
pregnant, without any allegation 
or finding that the natural parents, 
who refused to give such consent, 
are at fault, unfit, incapacitated or 
have forfeited their rights. An 
exhaustive review made of 
legal authorities, including Chaps. 
323, 330, 333, and 338, RLH 1955, 
insofar as they relate to marriage of 
minors, parental rights and the ap- 
pointment of guardians. As against 
the contention that the decision 
would have an adverse effect on the 
validity of the many marriage per- 
formed in past years involving min- 
ors whose parents had refused con- 
sent which was supplied by court 
appointed guardians, it was held 
that assuming such a marriage was 
legally questionable, it would be 
voidable, not void, and then only 
by the parents of the minor during 
minority. 


was 
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District Court Decisions 





CONDITIONAL SALE; VOLUNTARY RE- 
SALE; EFFECT OF FAILURE TO REND- 
ER STATEMENT PuRSUANT To § 201- 
14, RLH 1955. Nichols v. Jeremiah, 
Civil No. 135-245, Honolulu. In an 
action for deficiency the parties 
stipulated that resale by the condi- 
tional seller was voluntary, and 
that the seller had not provided or 
attempted to provide any statement 
to the conditional buyers within 
five days after the resale, or at any 
time after the resale, as required in 
Section 9153, RLH 1945 (Section 
201-14, RLH 1955). 

The buyers argued that the con- 
ditional sales act required strict 
compliance by the seller, and that 
failure to provide a_ statement 
entitled them to a dismissal of 
the complaint, plus damages, 
costs, and a reasonable attorney's 
fee, pursuant to Section 9159, RLH 
1945 (Section 201-20, RLH 1955). 

Plaintiff claimed (1) that the 
stipulated non-compliance with the 
requirements of the act was im- 
material and did not prejudice 
buyers, there being no allegation 
that the resale was not made with- 
in a reasonable time or for a fair 
price; and (2) that even if the buy- 
ers were prejudiced by lack of 
notification, no damages or at- 
torneys fee should be awarded de- 
fendants, since the 
voluntary and not compulsory, and 
placed the parties in exactly the 
same position as if no resale had 
been attempted. 

The parties submitted memo- 
randa. Judge Steiner ruled in 
favor of the buyers, and awarded 
damages and an attorney’s fee. No 
appeal has been noticed. George T. 
Nakamura appeared for plaintiff 
and Bruce M. Clark appeared for 
defendants. ~ 


resale was 
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ConpDiITIONAL SALE; REFUSAL OF 
BuyER To Accept Goops. Man- 
chester Sterling Co. v. Sesson, Civil 
No. 143-624, Honolulu. The parties 
executed a written conditional 
sales contract for the sale of 
silverware, and defendant on the 
same day paid a portion of the 
sales price. About ten days later 
plaintiff delivered the silverware 
when defendant was not home. 
The following day, defendant re- 
turned the merchandise in the un- 
opened original package, stating 
she refused to accept it. Plaintiff 
stated that it’ was holding the 
goods as security for payment of 
the price, and instituted suit there- 
fore. 

In holding for the defendant, 
Judge Axkau found (1) that the 
portion of the conditional sales act 
governing repossessions did not ap- 
ply, even though the plaintiff-seller 
did have actual physical possession; 
(2) that there is no provision in 
the conditional sales act governing 
a situation where a buyer refuses 
to accept the goods, in which case 
the rules of law and equity then 
apply; and (3) that in order for 
the seller to prevail, it must appear 
(a) that the merchandise cannot 
readily be resold for a reasonable 
price (which was not the case here, 
because the merchandise was in 
the original unopened container, 
and was very saleable); (b) the 
provisions of the act regarding 


_ damages are not applicable; and 


(c) the seller must notify the buy- 
er that the seller holds the 
merchandise as bailee for the buy- 
er. 

Plaintiff has perfected an appeal 
to the Circuit Court, where the 
case is presently pending. William 
B. Cobb appeared for plaintiff. 


Edited by 
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ASSUMPSIT FOR EXTRAORDINARY 
DAMAGE TO RENTED Boat. Davis v. 
Griffith Production. Civil No. 141- 
517. Honolulu. Suit in assumpsit 
for damage to plaintiff's boat which 
occurred while being rented to de- 
fendant by plaintiff, pursuant to 
an oral agreement between the 
parties. Plaintiff alleged that the 
original agreement, as confirmed 
several times after damage beyond 
ordinary wear and tear occurred, 
was that defendant should pay for 
any extraordinary damage. De- 
fendant denied such agreement, 
claiming that the only agreement 
was for rental of the boat. Defend- 
ant further alleged that the ex- 
traordinary damage claimed by 
plaintiff was only reasonable or 
ordinary wear and tear damage, 
and that, even if the damage ex- 
ceeded reasonable wear and tear, 
the action should have been in tort 
and not in assumpsit. 

Judge Steiner held that the ac- 
tion was properly in assumpsit, 
and that there was an express 
oral agreement by the defendant 
to pay for the extraordinary dam- 
age (which he found not to be dam- 
age due to reasonable or ordinary 
wear and tear.). He further held 
that even without such express 
agreement defendant was liable 
to plaintiff on the basis of an 
implied agreement to pay for 
extraordinary damage caused from 
the unusual use required to be 
made of the boat in the filming 
of a motion picture in Hawaiian 
waters. 

Defendant perfected an appeal 
to the First Circuit Court, after 
which the case was settled. Ralph 
E. Corey represented the plaintiff 
and Edward Berman represented 
the defendant. 











Attorney General’s Opinions 





VARIABLE ANNUITY CONTRACT; AU- 
THORITY OF INSURANCE COMPANY 
To IssuE UNDER § 181-7, RLH 1955. 
Op. 58-135, July 28, 1958, Hidehi- 
ko Uyenoyama, Assistant. In res- 
ponse to an inquiry from the Ter- 
ritorial Treasurer, it was held that 
an insurance company may be li- 
censed to issue variable annuity 
contracts. In the absence of a clear 
legislative indication that the term 
“annuities,” as used in sec. 181-7, 
RLH 1955, should be restricted to 
particular forms of annuities, the 
variable annuity contract is in- 
cluded within the statutory term. 


EFFECTIVENESS OF WAIVERS OF LI- 
ABILITY SIGNED BY MINOR VOLUN- 
TEER ‘TERRITORIAL WORKERS OR 
THEIR GuarpiANs. Op. 58-148, 
August 26, 1958, Robert K. Fuku- 
da, Deputy. In response to an in- 
quiry from the president of the 
Board of Commissioners of Ag- 
riculture and Forestry, which con- 
templated using volunteer minors 
to assist in locating and destroying 
noxious weeks, it was ruled that 
signing of waivers by the minors 
or their guardians will not exempt 
the Territory or territorial officials 
from liability for personal injuries, 
although if the guardians are 
parents of the minors it might pre- 
vent such parents from suing in 
their own right. Citing Lalakea v. 
Laupahoehoe Sugar Co., 35 Haw. 
262, 27 Am. Jur., Infants §84 and 
Annot., 13 A.L.R.402, it was said 
that the minors could repudiate 
their own waivers, or those signed 
by their guardians, and sue the 


22 
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Territory at any time during their 
minority or within a reasonable 
time after reaching . majority. 
Whether the parents could repudi- 
ate their waivers of their own right 
was said to be a little more doubt- 
ful, but that in view of the fact 
that the 29th Legislature enacted 
a territorial tort claims act such 
waivers would probably be struck 
down as being contrary to public 
policy. 


REGULATION OF COMMERCIAL AC- 
TIVITIES AT MUuNICcIPAL AIRPORT. 
Op. 58-138, July 29, 1958, Henry 
H. Shigekane, Deputy. Regulations 
adopted and enforced by the Ha- 
waii Aeronautics Commission gov- 
erning activities of commercial 
photographers at the Honolulu 
Airport were held valid. It was 
further ruled that the commission 
could properly grant an exclusive 
concession to a successful bidder to 
take pictures for commercial pho- 
tographers in “restricted areas.” In 
other than restricted areas, com- 
mercial photographers other than 
concessionaires may operate if their 
services are requested beforehand 
and are not the result of solicita- 
tion within the airport, provided 
they do not interfere with airport 
business, airlines and their custom- 
ers, and concessionaires and their 
customers, by causing undue delay 
or congestion. 


GENERAL ExcisE Tax; APPLICABI- 
LIry TO ACCOUNTS RECEIVABLE COoL- 
LECTED BY DECEASED TAXPAYER’S 


Executor. Op. 58-159, September 
9, 1958; Rhoda V. Lewis, Deputy. 
It was ruled that the general excise 
tax does not apply to accounts re- 
ceivable collected by the executor 
of a taxpayer who, during his life- 
time, conducted a_ business, for 
which he had a general excise tax 
license, on the cash basis. Under 
sec. 117-10, RLH 1955, the licensee 
must pay the tax on the gross in- 
come of the business even if he has 
ceased to do business at the time 
when the gross income is received. 
In the case of death of a taxpayer, 


* however, accounts uncollected as of 


the time of his death will never 
have been received by him. In the 
ordinary case the rule will be ap- 
plied that assignment of income 
already earned does not divorce a 
taxpayer from tax accountability 
for the income. 


VALUATION OF EASEMENTS; “BE- 
FORE AND AFTER” THEORY. Op. 58- 
153, August 28, 1958. Philip T. 
Chun, Deputy. In response to an 
inquiry from the Commissioner of 
Public Lands, it was ruled that the 
“before and after” method of deter- 
mining market values, as expressed 
in the Commissioner's formula, is 
a legally proper method of deter- 
mining the market value of ease- 
ments to be sold. It was further 
pointed out that with respect to 
voluntary purchases there are 
many accepted methods of ap- 
praisal to determine market value, 
and that the method of appraisal 
is not truly a legal question. 
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City & County 
Attorneys’ Op:nions 
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ScopE OF IMPROVEMENT DistRICT | 
ASSESSMENT LIEN; § 153-18, RLH| 
1955. Op. No. 58-23, February 18, 
1958. The City and County ‘Treas:| 
urer was advised that an assessment | 


lien under sec. 153-18 attached to} | 


the entire parcel notwithstanding) 


that the assessment might be based) §| 


on less than the total area of a lot. 
The question arose out of the 
Sewer Division’s practice of, tev! 
example, assessing a 7000 square 
foot lot in a Class A Residential | 
area (minimum lot size, 5000) 
square feet) only as to 5000 square 
feet. 





DisPosiTION OF City Property Ac- 


QUIRED FOR A MASTER PLANNED Pvus-| |} 


Lic Us— WHICH Is ABANDON=D. Of. | 
No. 58-84, June 18, 1958. Where} 
land was sold to the City by a 
private individual for a master 
planned roadway which was later 
deleted from the master plan, it 


was held that there is no statute] §} 


permitting reconveyance to the 
former owner. Disposition must be 
by public auction. 





DEDICATION OF EASEMENTS; DRAINS. 
Op. No. 58-102, July 23, 1958. 
When private property is conveyed 
with reference to a map describing 
an easement in favor of the City, 
or where the easement is express- 
ly reserved in a grant, it was held 
that title to an easement vested in 
the City and County. In the same 
opinion it was held that the City 
is not responsible for damages to} 
property abutting a natural gully 
where a concrete lining construct- 
ed upland in the gully by the City 











ESTATE ASSISTANCE 


Regular and ‘extraordinary estate matters are 
efficiently handled by Honolulu Trust Com- 
pany. The Company can serve as executor 
and/or trustee under wills or inter vivos trusts. 
Custodial services are provided, including the 
holding of securities, collection of dividends, 
and the rendering of accountings of financial 
affairs. 


Often substantial savings in estate taxes can 


' be accomplished by effective estate assistance. 


Honolulu Trust Company performs book- 
keeping services which are especially conveni- 
ent and time-saving for those responsible for 
the execution and administration of estates. 


We are at your service 


year in, year out, depend on 


Honolulu Trust Co., Ltd. 


31 North King Street ®© Honolulu, Hawaii © Phone 5-3925 








did not divert or substantially in- 
crease the flow of surface waters. 
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CITY DETECTIVE AGENCY 


Modern Electronic Devices Employed - Electrodermal Response - 
Lie Detector - Honest Confidential Investigations - Internal Theft - 
Criminal - Civil - Insurance - Domestic - Missing Persons 
Surveillance - Shop Lifting - Shopping Service. 

Motion Pictures - Still Pictures - Recordings. 


LOUIS B. RACE, JR., Principal 
24-HOUR SERVICE 


Rm 430 Hon Mdse Mart Bldg 66-842 24 
After Hrs call «254-650 SE 


SUPPORT YOUR ADVERTISERS . . . THEY SUPPORT YOUR 
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